first principles

Facilities
management
and the law

As part of everyday working life, facilities managers are
responsible for the wellbeing of the employees working
in the buildings and facilities, the provision of a safe
place of work and safe equipment to work with, as well
as the mitigation of risks such as loss of productivity,
prosecution, litigation and claims, Facilities managers
have ever more regulations and legislation to become
familiar with if they are to be competent in the discharge
of their duties. In fact, it has been suggested that today
they need to be aware of up to 400 legal requirements,
found in various Acts of Parliament, Regulations,
Approved Codes of Practice and Guidance Motes. So
important has the law and regulatory compliance become
to the role of facilities management that the profession’s
representative body, the British Institute of Facilities
Management, will incorporate a new competency
dedicated solely to legislation in the revision of its
professional competencies.

THE LEGAL SYSTEM

The UK legal system has a long history and although

not based on a written constitution, it is based on the

separate powers of;

® The legislature or rules made by Parliament

& The executive agencies, departments and public
bodies acting on behalf of the Government

& The judiciary, comprising a range of courts and
tribunals that check that everyone acts within the law
laid down by legislature.

In the UK, there are three types of law:

® Civil — contract law, employment law, tort {civil
wrongs)

# Criminal = breaches of regulations, enforcement of
notices, punishment for acts (such as assault, burglary,
murder), breaches of duty of care (such as waste
management, water pollution)

& Public — planning regulations, building regulations.

The legal justice system is based on a hierarchy of
courts. With more settlements made ‘out of court’, most
cases are dealt with in the Magistrates Courts, hiding the
reality that as a nation we are all becoming maore litigious
and seeking compensation.

The law is constantly changing to respond to different
needs and circumstances. There is a time lag from the
drafting of a new Bill to it becoming a Statute or Act of
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Parliament and the legislation coming into farce. There

are about &0 to 70 new Bills each year. Courts interpret

the law and as new legislation is enacted, there may be

changing emphasis in the interpretation. It is therefore

very important to:

® interpret the legislation by reading the Act or legal rule
wery carefully

® ensure that the legal source is completely up to date,
verifying that the particular legislation has not been
amended, revised or repealed

® determine where and when the breach of rights or
legislation has occurred

# establish the causal links in the chain of events in the
act ar omission which has led to a failure to comply
with legislation

s seek expert help early.

Civil law

Civil law principles are based on a justice system designed
to resolve disputes between two or more parties. It
provides redress for damages suffered. The main remedy
is compensation or injunctions to either prevent someone
from doing something or to force an action to be carried
out. In general, the claimant has to initiate proceedings,
and to prove on a balance of probabilities (more than
50%) that they have a case.

Criminal law

Criminal law principles are based on the need to punish
the wrongdoers and impose sanctions on those whao

are in breach of regulations. Fines and imprisonment

are typical sanctions imposed. The State will initiate
proceedings via a number of public bodies (see Figure 1).
All the officers acting for the prosecuting authorities have
mare powers than the average police constable and must
comply with the Police and Criminal Evidence Act codes
of practice.

Offences under criminal law are known as strict
liability, which means that even though there was no
intention to cause harm, the defendant will be guilty.

In these cases, the State must prove beyond reasonable

doubt (more than 95%) that the criminal act occurred.

The defendant may be able to provide evidence in their

defence, such as:

® that reasonable precautions were taken — this is
sometimes referred to as 'due diligence’

® that a reasonable excuse is afforded

= that actions or activities were undertaken in an
emergency to avoid harm to the public

® that the best practical means were used to prevent or
counteract the effects of the actions or activity.

Criminal proceedings may result in both sanctions
imposed on the organisation and, if the offence was
committed with the consent (knowledge and awareness of
the risks), connivance (knowing but doing nothing about
it) or neglect (unreasonable breach of duty of care), on an
individual such as a director, manager or other officer.

Public law
Public law principles are based on judicial review and
control. This is a way of ensuring everyone follows the






